218 North Lee Street, Suite 310
Alexandria, Virginia 22314
(703) 549-5811
www.HistoricAlexandriaFoundation.org
HistoricAlexandriaFoundation@gmail.com
May 10, 2019
By Email
The Hon. Justin M. Wilson
The Hon. Elizabeth B. Bennett-Parker
The Hon. Canek Aguirre
The Hon. John Taylor Chapman
The Hon. Amy B. Jackson
The Hon. Redella S. “Del” Pepper
The Hon. Mohamed E. “Mo” Seifeldein
Alexandria City Hall
301 King Street
Alexandria, Virginia 22314
Re: Appeal from BAR Case Number 2108-00410 –619 S. Lee Street
(Vowell-Snowden-Black House)
Dear Mayor Wilson and Members of the Council:
We write to you in response to the City Staff Report which was published yesterday
afternoon to address some serious deficiencies in the report and recommendation which,
if left uncorrected, will leave you with improper guidance on the task before you in this
appeal.
I.

The Staff Report’s Refusal to Acknowledge the Landmark Status of the
Hugo Black Property is Plain Legal Error

Historic Alexandria Foundation (HAF) has extensively documented the certified
landmark status of the Hugo Black property. See HAF Letter to Council (4/2/2019),
Section II(C) at 7-11 (Attach. C. to Staff Report-pdf pages 243-47); HAF Letter to BAR
(2/1/2019), at 1-5 (Section A)(Attach. A to Staff Report-pdf pages 55-59; Memorandum
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from James W. Moody, Jr (Attach. A to Staff Report-pdf 63); Minutes of Historic
Landmarks Commission (1/6/1970)(Attach A to Staff Report at pdf-72); Deed Book 705
Page 491, at 494-95 (Attach. B to Staff Report-pdf 197-98).
One of the errors clearly spelled out in this appeal is that: “The BAR failed to give
proper weight to the landmark designation of the property under Va. Code Ann . § 1 0.12204; the provisions of Article X; Sections 10-101 (A), (C),(G); 10-1 05(A)(2)(a)-(c), (g),
10-105(8)(1 )-(3), (5)-(6), the overall purpose of Ord. § 1-102(g.).” Record of Appeal (Staff
Report-pdf-263).
We had thought that, after we brought this matter to the Staff’s attention, they had
acknowledged that the property was a landmark. See Staff Report at 19 “Additional
research performed by the Historic Alexandria Foundation has determined that this
property is listed as a Virginia Landmark.” (Feb. 6, 2019 BAR Staff Report).1 But the
newly issued Staff Report (pdf-5) appears to retract that concession. Staff Report at 5.
Despite extensive briefing on precisely this point, see HAF Letter (12/18/2019), the
Staff report fails to recognize the fact that the act of certifying the property as a landmark
“of statewide or national importance” was and is a separate and distinct function and duty
of the Virginia Historic Landmarks Commission (now VDHR) from its duty to publicize that
designation in its register. Compare Former Va. Code § 10-138(a) with Former Va. Code
10-138(b); cf. VA Code § 10.1-10.1-2204(duty to designate historic landmarks and
sites)(2018); VA. Code § 10.1-2202(6)-(7)(2018)(Director’s duties to compile and publish
lists).
For purposes of the City Council’s deliberations, it is irrelevant – but somewhat
telling – that VDHR has never complied with its statutory duty to include the Hugo Black
House on the Virginia Landmarks Register. What is important is that the House and
Grounds is a landmark certified in accordance with Va. Code 10.1-2204(A)(1).
II.

The Staff Report’s Insistence that the Landmark Designation No Has
Regulatory Bearing on Council’s Decision is Plain Legal Error.

Despite extensive briefing to the contrary, see HAF Letter (4/2/2019), Section IV.A
(Attach C, pdf-252-54), the Staff Report adheres to its unsupported assertion that
certification as a landmark has “no regulatory bearing on the criteria and standards listed
in the Zoning Ordinance that the BAR must consider in acting on the appropriateness of
demolition, new construction or alterations to any property in the historic district.” Given
1

In point of fact, HAF never suggested that the property was “listed as a Virginia
Landmark,” and had assumed that the Staff’s failure to recognize the Landmark was the
VDHR’s failure to properly list it. HAF made that point expressly in its letter of December
18, 2019 (copy attached), which has strangely been omitted from the record on this
appeal.
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the extensive citations of the statutory and regulatory provisions contradicting this
statement, you might have expected the staff report to address those legal authorities —
but it does not. Not only does this assertion defy the language of the Statute and the
Ordinance, Va. Code Ann. § 10.1-2204, See Alex. Zon. Ord. § 10-401(B)(4); § 10-101(A),.
§ 10-101(C); § 10-101 (G), § 10-105(A)(1), § 10-105(A)(2)(a); § 10-105(A)(2)(b); § 10105(A)(2)(c), § 10-105(A)(2)(g), it defies common sense. But of course the City’s Zoning
Ordinance provides the Council with a rich tool kit to protect historic landmarks, and the
citizens of this town have every right to expect that Landmark properties will receive
heightened protection.
While it is true that the Virginia statute encouraging you to take the landmark
designation into account in your decision making says that the “designation, itself, shall
not regulate the action of local governments,” Va. Code § 10.1-2204, that just means that
jurisdictions which have not enacted the type of zoning ordinance Alexandria has are not
controlled by the designation.
The Staff’s position that the Landmark designation is irrelevant led the BAR to
misapply the appropriate standards and criteria in its review and invites the Council to
make the same mistake. It is a legal assertion with no basis in law and no attempt to
justify it as a legal proposition. HAF respectfully submits that you must reject this portion
of the staff report.
III.

The Staff Report Confuses Easement Enforcement with What Is
Necessary to Comply with the Open Space Land Act.

It is unfortunate that the Staff Report, and apparently the VDHR, have confused
the question of who is entitled to sue to enforce the Hugo Black easement and simple
compliance with the dictates of Va. Code § 10.1-1704. The VDHR is not the arbiter or
judge of whether Section 1704 applies to an easement or not. The Open Space Land Act
applies to all public bodies who have taken an interest in open space pursuant to the Act
– not just VDHR. And the restrictions set forth in the Act are intended to govern, in part,
the conduct of VDHR. That Department does not get to decide whether or not it will
comply with the Statute. Nor are they the only ones who are entitled to read the easement.
Doing so is necessary for a multitude of reasons, including a determination of what open
space is protected by statute from diversion or conversion.
Because the Hugo Black easement subjected the property to the provisions of the
Open Space Land Act, Va. Code § 10.1-1704 prohibits the removal of the open space
without compliance with its terms.
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And the City Zoning Ordinance expressly requires you to apply any restriction of
state law that is more restrictive that the City Ordinance. Alex. Zon. Ord. § 1-200
(“Whenever any provision of any state or federal statute or other city ordinance or
regulation imposes a greater requirement or a higher standard than is required by
this ordinance, the provision of such state or federal statute or other city ordinance
or regulation shall govern.”)(emphasis added).
IV.

The April 30, 2019 Letter from the VDHR Confirms the Impropriety of
Granting BAR Approval in Reliance on Approvals from the VDHR

At the December 19, 2019 BAR hearing, several members of the BAR who
ultimately voted to approve the plans explained that their positive views were based in
part on the fact that VDHR had approved the plans. Both HAF and Preservation Virginia
directly challenged the propriety of relying a VDHR easement approval as the basis for a
BAR decision. See HAF Letter (2/1/2019)(Staff Report pdf-59); Preservation Virginia
Letter (2/5/2019).2
The letter from VDHR to Mark Jinks confirms the accuracy of the statements made
by HAF and Preservation Virginia and expressly advise you that the VDHR’s easement
review is based on different considerations. It should not be taken as an opinion or
endorsement that the plans they have approved under the easement review meet the City
standards. “Any approvals or disapprovals made by DHR … should have no
determinative bearing on decisions made by the BAR….”
Notably, the VDHR letter makes no mention of the Open Space Land Act or the
Landmark designation of the property.
V.

Staff Reversal of Position on Demolition of Historic Curve

After inspecting the historic “curve” at the Hugo Black House, the BAR Staff twice
recommended against the demolition of that distinctive feature. Without explanation as to
why Staff has changed its position — other than that the former BAR disagreed with it —
the Staff now recommends approval of the demolition.

2

The letter from Preservation Virginia is inexplicably missing from the Record on Appeal.
It is available here, along with two letters from HARC that are also missing from the staff
report.
http://legistar.granicus.com/alexandria/meetings/2019/2/1976_M_Board_of_Architectura
l_Review-Old_and_Historic_19-02-06_Action_Docket.pdf
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John Dumsick is a HAF Board Member and licensed structural engineer who
specializes in historic preservation. He has submitted a letter to the council which has not
been included in the Staff report or addressed in any way. That letter shows that the
claims of difficulty in maintenance and repair are overblown.
While Mr. Dumsick is fully confident in his statement, HAF did seek permission for
him to perform an in-person site visit prior to the originally scheduled April 13th hearing.
The owners did not provide the necessary permission. To alleviate any concern that might
be raised questioning Mr. Dumsick’s opinion based on a lack of the physical inspection
allowed to members of the Council, HAF repeated the request this week. The owners
refused permission. (See attached email correspondence). Apparently, the owners prefer
to shield their claims of damage being caused by the curve from independent inspection
by competent and qualified experts.
VI.

Missing Materials

As noted in the body of this letter, the Staff Report has inexplicably omitted
important materials that were presented to the BAR that contradict the current Staff
Report. Nor does the Staff Report even indicate that substantial amounts of information
has been submitted in connection with this appeal. HAF does not yet have a list of all the
materials that have been submitted by others, but is aware of at least the following:
1) Letter from Historic Alexandria Resources Commission dated March 31,2019,
available at http://www.historicalexandriafoundation.org/downloads/harc_black.pdf.
2) Letter from Professor A.E “Dick” Howard dated April 1, 2019, available at
http://www.historicalexandriafoundation.org/downloads/aed_howard.pdf.
3) Letter from Professor W. Brown Morton III dated April 3, 2019, available at
http://www.historicalexandriafoundation.org/downloads/arch_cons_black.pdf.
4) Email from Harry Butowsky (NPSNHL Historian Retired) dated April 5, 2011, available
at http://www.historicalexandriafoundation.org/downloads/butowsky.pdf
5) Letter from John Dumsick (Structural Engineer) dated April 8, 2019, available at
http://www.historicalexandriafoundation.org/downloads/dumsick.pdf.
6) Preservation Virginia Letter dated April 8, 2019.

December 18, 2017
Board of Architectural Review, Old and Historic District
City of Alexandria
Re: BAR Case Number 2108-00410 –619 S. Lee Street
(Vowell-Snowden-Black House)
Dear Chair Kelley and Members of the Board:

In reviewing the Staff Report that was released yesterday afternoon we are
concerned that the Staff has failed to appreciate the status of the Hugo Black House as
a certified Landmark property and therefore given inadequate weight to the preservation
interests at stake in this case.
It is perhaps understandable that in the press of business before the Board at the
upcoming meeting that the staff has drafted its report to you looking to the Virginia
Department of Historic Resources published register of landmark properties. It is entirely
accurate for the Staff to tell you that “The property is not individually listed on the Virginia
Landmarks Register or the National Register of Historic Places.” Staff Report at 5. Why
the Hugo Black House is not listed on the register by the VDHR as required by law is
frankly a mystery to us, and perhaps their failure to recognize the landmark status of the
property misled that agency in its own evaluation of the project.
But the certified landmark status of the property is a matter of public record and
beyond question. As the Deed we submitted for your consideration clearly states:

To avoid any confusion about what was meant by the two former sections of the
Virginia Code referenced by Justice Black and the Virginia Historic Landmarks
Commission in the publicly recorded document, we are attaching for your reference a
copy of former Virginia Code §§ 10-138 and 10-142. You will see that the act of certifying
a property as a Landmark property is a distinct action and duty of the Commission (now
VDHR) quite separate from its duty to publicize that designation in its register. Compare
Former Va. Code § 10-138(a) with Former Va. Code 10-138(b); cf. VA Code § 10.1-10.12204(duty to designate historic landmarks and sites)(2018); VA. Code § 10.1-2202(6)(7)(2018)(Director’s duties of compile and publish lists).

§ 10-138. Powers and duties of Commission. - The Commission
shall
(a) Make a survey of, and designate as an historic landmark,
structures and sites which constitute the principal historical,
architectural and archaeological sites which are of statewide
or national significance. No structure or site shall be
deemed to be an historic one unless it has been prominently
identified with, or best represents, some major aspect of the
cultural, political, economic, military, or social history of the
State of nation, or has had a major relationship with the life of
an historic personage or event representing some major
aspect of, or ideals related to, the history of the State or
nation….
Former VA. Code Ann. § 10-138(a)(1973 Repl. Vol.)(emphasis added).
§ 1-142. Restrictions on use of property certified as being registered
landmark. — Whenever the Commission, with the consent of the
landowner, certifies property as being a registered landmark, it may
seek and obtain from such landowner such restrictions upon the use of the
property as the Commission finds are reasonable and calculated to
perpetuate and preserve the features which led it to designate such
property as an historical landmark….
Former Va. Code Ann. § 10-142 (1973 Repl. Vol.)(emphasis added).
In other words, when the Virginia Historic Landmarks Commission (“VHLC”)
designated the property described above as a certified landmark,” Deed Book 704 Page
494, it designated both the “structures and sites” as a “principal historical … site[] … of
statewide or national significance.” And the fact that the open space of the property’s
gardens was included in that Landmark certification is confirmed by the fact that the VHLC
took an Open Space Land Act easement on the use of the property “to perpetuate and
preserve the features which led it to designate [the] property as an historical landmark.”
It is unfortunate that the staff report has failed to recognize the importance of the
Landmark certification. Current state law expressly encourages you to take the
designated property’s historic significance into account in your decision making. Va. Code
§ 10.1-2204(B)(ii)(2018). The Alexandria Zoning Ordinance requires the same. Zoning
Ordinance § 10-105(a)(2).
Because the Hugo Black House and grounds is a certified historic landmark
property it should properly be considered with heightened scrutiny and afforded greater
protection than non-landmark property. For that reason, the staff report’s observation that,
“In the past six years alone, the two BARs have approved over 100 additions, finding
them appropriate and compatible” serves as no support for the recommended approval

of the current application. How many of those approvals were given on certified landmark
properties of the prominence of the Hugo Black House, where the house and gardens
were included in the landmark certification?
With all due respect to the dedicated work of the Staff, we submit that by
overlooking the landmark designation of the property, it has applied an incomplete
analysis of the project. The Hugo Black House and grounds deserve the highest degree
of protection this Board can provide.
Respectfully,
Historic Alexandria Foundation
By:

cc. Duncan Blair

/s/
_______________________
Elaine Johnston
Co-Chair, Advocacy Committee

From:
To:
Subject:
Date:

John Thorpe Richards
Duncan Blair
Site visit request.
Wednesday, May 8, 2019 11:48:00 AM

I guess I shouldn't try to answer from my phone. It was supposed to say: "To alleviate any concern that a physical
inspection is necessary to validate his opinion."
Given that we are asking John to give his time on a volunteer basis, and the shortness of time remaining, I would
appreciate your client's decision in time for John to arrange his schedule if an inspection will be allowed. Thank
you. jtr
-----Original Message----From: Duncan Blair <dblair@landcarroll.com>
Sent: Wednesday, May 8, 2019 11:27 AM
To: John Thorpe Richards <jtr@bogoradrichards.com>
Subject: RE: Would you be available to do a site visit at Black House between now and the hearing?

How is that germane to the appeal?

-----Original Message----From: John Thorpe Richards <jtr@bogoradrichards.com>
Sent: Wednesday, May 08, 2019 11:22 AM
To: Duncan Blair <dblair@landcarroll.com>
Cc: dumsick@gmail.com
Subject: Re: Would you be available to do a site visit at Black House between now and the hearing?
To alleviate any Cicero that a physical inspection is necessary to validate his opinion.
John Thorpe Richards, Jr.
(703) 457-7823
(703) 346-6455
Sent from my iPhone

> On May 8, 2019, at 10:47 AM, Duncan Blair <dblair@landcarroll.com> wrote:
>
> John: I will ask my client. Mr. Dumsick has an extensive conversation with Al Cox and has already submitted a
letter to the City with his observations. What is the purpose for a site visit?
>
>
>
> -----Original Message----> From: John Thorpe Richards <jtr@bogoradrichards.com>
> Sent: Wednesday, May 08, 2019 9:25 AM
> To: Duncan Blair <dblair@landcarroll.com>
> Cc: John Dumsick <dumsick@gmail.com>
> Subject: FW: Would you be available to do a site visit at Black House between now and the hearing?
>
> Dear Duncan.
>
>    I know you conveyed my letter requesting the opportunity for John Dumsick to visit the Hugo Black House and
inspect the "curve" that in under consideration for demolition, but they did not give him permission to perform an

on-site inspection of the "Curve" prior to the Scheduled April 13th hearing. As I mentioned in my original letter,
John works full time for the State Department on structural engineering for its Historic Buildings around the world.
Notwithstanding the demands of his work schedule, he has provided me with the following times when would still
be able to perform that inspection if the owners will allow it:
>
> -This afternoon after 4 pm
> - Friday morning or afternoon is an opportunity but not preferred -Saturday late afternoon
> - Tuesday after 4 (albeit an inspection a few hours before the hearing begins is hardly optimal for anyone)
>
> I do hope your clients will reconsider this request to allow Mr. Dumsick to personally inspect the "curve" and
associated structural issues.
>
> Thank you. Jtr
>
>
> John Thorpe Richards, Jr.
>
> Bogorad & Richards PLLC
> 209 Madison Street
> Suite 501
> Alexandria, Virginia 22314-1764
> (703) 457-7820 (Main)
> (703) 457-7823 (Direct)
> (703) 457-7824 (Fax)
> jtr@bogoradrichards.com
>
> WWW.BOGORADRICHARDS.COM
>
> The preceding e-mail message (including any attachments) contains information that may be confidential, be
protected by the attorney-client or other applicable privileges, or constitute non-public information. It is intended to
be conveyed only to the designated recipient(s). If you are not an intended recipient of this message, please notify
the sender by replying to this message and then delete it from your system. Use, dissemination, distribution, or
reproduction of this message by unintended recipients is not authorized and may be unlawful.
>
>
>
>

From:
To:
Cc:
Subject:
Date:

Duncan Blair
John Thorpe Richards
Duncan Blair
RE: Would you be available to do a site visit at Black House between now and the hearing?
Thursday, May 9, 2019 3:56:15 PM

John: Good afternoon. I am a bit confused by the request. In his April 8, 2019 letter to the Mayor and Council
members Mr Dumsick states: "Neither the photographs, nor the report, reference any condition where an on-site
investigation would be necessary in order for me to express the opinion I am sharing with you in this letter." He
then opines as to a means and method to making repairs to the damage to the west elevation of the original core
building.   It seems his letter stands on own and an inspection is not required.   Additionally, the Mr. and Mrs.
Morris have left on their long planned trip and are not comfortable with people coming to the property without being
present. For these reasons, they respectfully decline your request. Best, Duncan

-----Original Message----From: John Thorpe Richards <jtr@bogoradrichards.com>
Sent: Wednesday, May 08, 2019 11:22 AM
To: Duncan Blair <dblair@landcarroll.com>
Cc: dumsick@gmail.com
Subject: Re: Would you be available to do a site visit at Black House between now and the hearing?
To alleviate any Cicero that a physical inspection is necessary to validate his opinion.
John Thorpe Richards, Jr.
(703) 457-7823
(703) 346-6455
Sent from my iPhone

> On May 8, 2019, at 10:47 AM, Duncan Blair <dblair@landcarroll.com> wrote:
>
> John: I will ask my client. Mr. Dumsick has an extensive conversation with Al Cox and has already submitted a
letter to the City with his observations. What is the purpose for a site visit?
>
>
>
> -----Original Message----> From: John Thorpe Richards <jtr@bogoradrichards.com>
> Sent: Wednesday, May 08, 2019 9:25 AM
> To: Duncan Blair <dblair@landcarroll.com>
> Cc: John Dumsick <dumsick@gmail.com>
> Subject: FW: Would you be available to do a site visit at Black House between now and the hearing?
>
> Dear Duncan.
>
>    I know you conveyed my letter requesting the opportunity for John Dumsick to visit the Hugo Black House and
inspect the "curve" that in under consideration for demolition, but they did not give him permission to perform an
on-site inspection of the "Curve" prior to the Scheduled April 13th hearing. As I mentioned in my original letter,
John works full time for the State Department on structural engineering for its Historic Buildings around the world.
Notwithstanding the demands of his work schedule, he has provided me with the following times when would still
be able to perform that inspection if the owners will allow it:
>

> -This afternoon after 4 pm
> - Friday morning or afternoon is an opportunity but not preferred -Saturday late afternoon
> - Tuesday after 4 (albeit an inspection a few hours before the hearing begins is hardly optimal for anyone)
>
> I do hope your clients will reconsider this request to allow Mr. Dumsick to personally inspect the "curve" and
associated structural issues.
>
> Thank you. Jtr
>
>
> John Thorpe Richards, Jr.
>
> Bogorad & Richards PLLC
> 209 Madison Street
> Suite 501
> Alexandria, Virginia 22314-1764
> (703) 457-7820 (Main)
> (703) 457-7823 (Direct)
> (703) 457-7824 (Fax)
> jtr@bogoradrichards.com
>
> WWW.BOGORADRICHARDS.COM
>
> The preceding e-mail message (including any attachments) contains information that may be confidential, be
protected by the attorney-client or other applicable privileges, or constitute non-public information. It is intended to
be conveyed only to the designated recipient(s). If you are not an intended recipient of this message, please notify
the sender by replying to this message and then delete it from your system. Use, dissemination, distribution, or
reproduction of this message by unintended recipients is not authorized and may be unlawful.
>
>
>
>

